UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Randy L. Scott
SSN XXX-XX-4329
Jody L. Scott
SSN XXX-XX-9079
CASE NO. 04-33707 GFK

Debtor.

NOTICE OF HEARING AND MOTION FOR RELIEF FROM STAY
TO: Debtor and other entities specified in Local Rule 9013-3(a).

1. GMAC Mortgage Corporation (hereinafter "Secured Creditor”), by its undersigned attorney
moves the Court for the relief requested below and gives notice of hearing herewith.

2. The Court will hold a hearing on this motion on October 4, 2004, at 10:30 am., or as soon
thereafter as counsel can be heard, before the Honorable Gregory F. Kishel in Courtroom 228B of the above
entitled Court located at U.S. Courthouse, 316 North Robert Street, St. Paul, Minnesota.

3. Any response to this motion must be filed and delivered not later than September 29, 2004,
which is three days before the time set for the hearing (excluding Saturdays, Sundays and holidays), or served
and filed by mail not later than September 23, 2004, which is seven days before the time set for the hearing
(excluding Saturdays, Sundays and holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS
TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4, This Court has jurisdiction over this motion pursuant to 28 U.S.C. 88 157 and 1334, Federal
Rule of Bankruptcy Procedure 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The
petition commencing this case was filed on June 23, 2004. The case is now pending in this Court.

5. This motion arises under 11 U.S.C. § 362 and Federal Rule of Bankruptcy Procedure 4001.



This motion is filed under Federal Rule of Bankruptcy Procedure 9014 and Local Rules 9013-1 - 9019-1.
Movant requests rdief from the automatic stay with respect to property subject to a lien. Movant requests
said relief be effective immediately notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3).

6. Debtor is indebted to Secured Creditor in the original principal amount of $44, 000.00, as
evidenced by that certain mortgage deed dated October 14, 1998, a copy of which is attached hereto as
Exhibit "A", together with interest thereon.

7. Debtor's indebtedness is secured by a mortgage on rea estate in which Debtor has an
interest as evidenced by that certain mortgage deed dated October 14, 1998, executed by Randy L. Scott and
Jody L. Scott, husband and wife, recorded on November 3, 1998, as Document No. 338482, a copy of which
is attached hereto as Exhibit "A". The name and address of the original creditor is contained in the attached
Exhibit "A". The property is located in Martin County, Minnesota and is legally described as follows to-wit:

The North Haf (N %) of the following described tract of land: Beginning at the Southwest
corner of Outlot Number Three (3) and being on the East line of Grove Street; thence
running East 219.18 feet; thence South 133.7 feet; thence West to East line of Grove Street;
thence North aong the East line of Grove Street to the place of beginning, in the Village of

Tenhassen (Ceylon Incorporation).

Secured Creditor is how the holder of said mortgage and is entitled to enforce the terms thereof.

8. At dl times material, Debtor was in default of the payments and performance of obligations
to Secured Creditor.
9. Pursuant to 11 U.S.C. § 362(g) the burden is on Debtor to prove absence of cause and/or

adeguate protection. This secured creditor's interest in the property is not adequately protected where, as
of September 20, 2004, Debtor is delinquent in the making of post-petition monthly payments as required for
the months of July, 2004 through September, 2004, inclusive, in the amount of $338.00 each; accruing late
charges of $58.20 and attorneys fees and costs of $700.00. Debtor has failed to make any offer of adequate
protection.

10. Debtor has no equity in the property and the property is not necessary to an effective



reorganization. The value of the property as scheduled by Debtor is $25,000.00 subject to Secured Creditor's
mortgage in excess of $58,399.52.

The property is also subject to a utility lien in favor of City of Ceylon in excess of $784.00. The
property is also subject to atax lien in favor of Martin County Treasurer in excess of $860.00.

The burden is on Debtor to establish that this property is necessary to an effective reorganization.

11. Secured Creditor desires to protect its interest in the aforementioned property and requests
the Court to vacate the stay of actions and allow foreclosure pursuant to Minnesota law.

12. Secured Creditor has incurred and will incur legal fees and costs to protect and enforce its
rights in the subject property.

WHEREFORE, Secured Creditor, by its undersigned attorney, moves the Court for an order for
judgment that the automatic stay provided by 11 U.S.C. § 362(a) be modified so to permit the movant to
commence mortgage foreclosure proceedings under Minnesota law and for such other relief as may be just
and equitable.

Dated this_20th day of _September , 2004.

WILFORD & GESKE

By _ /el James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currell Blvd., Ste 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X

THIS COMMUNICATION IS FROM A DEBT COLLECTOR ATTEMPTING TO
COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USED FOR THAT
PURPOSE.
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THIS MORTGAGE “Seuurig' Insrument”) is mede this  October 14, 1093
betwaen tha Mangagor, Randy L. 5Scott And Jody L. Scott, Husband And Wife,

whose address 1s 401 East Main Strest, Ceylon, MN 56121-0000

(herein "Borrower™), and the Mortgages, THMS Mortgage Inc.
which i3 organized and existing ooder the 1wz of State of New Jersey

and whoae address i= 7401 Metro Blvd Suite 310, Edina. MN
05439 (borein "Lender™).
WHEREAS, Borrower is indebied o Lender in the principal sum of Farty-Faur Thousand, Four
Hundred and 003/100 Pallars (UU.5. § 44,400.00 )

together with interesr, which indsbtedness i= evidénced by Borrower's note dated Qotober 14, 1998
(the "Mota®), providing for mpnthly iostallments of principal and interest, with the balance of the indebtedness. if not sooner
B

pald, dus pud payable on November 1, 202 '

TO SECURE 10 Lender the repayment of the Indebtedness evidenced by the Notc, with intmrst thereon; extenslons,
modifications and renewals of the Mote; the payment of all other sums, with Inecest thereon, advanced in ervordance with thls
Spcurly Instrumens to protest the securliy of this Securlty Tnspument; and the performance of the covenants and agreements
of Borrower contnined in this Moztgage, Borrower does horeby mordgage, grant and convey to Lendsr. with power of sale, the

MINNBEOTA MORTGAGE meo Driginal - REegord
MOoo2-TMN Poga 1 of 7
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being the same PIOPERY commenly knewn sa: 301 East Main Street, Caeylon, MN 56121-D000
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{"Property Addross™).

TOGETHER with all the improvemsnts naow or heraafter erccted on the property, nand
appurtenmmces and TE0IS all of which shall be decmed ra be mnd remain a part of the
metrament. All of the formgolng, twgether with such property (OT the loasehold egtare i€ this Seour
|aageheld) are celied the “Property."”

Borrower covenpurs har Borrower is lawfully selsad of the cstaté hersby conveyed and has the ry

grant and conyeay the Property, and that the Property i unencurnbeted, except for encummbrances of reoord . Bormower
and covenants that Dorrower will defend gencrally the drle to 1the

sncutibrances of record. Borrewer further WaACTATS, repreacnta and covenants as follows:

1. Payment of Principal and Interest. PBorzower snall promptly pay when dus the prineip
and all other charged evidenced by the Mo,

2. Funds For Taxes and Insurance. 1t requited by Lender. and subject to applicahle kawr,
on the day monthly payments are due under the Mate, yntil the Mote is paid in #ull, a sum ¢ Punds") for:
agaesaments which sy attain priority over this Security Fnstoament As a licn on the Property; () ¥

ity Instryment 18 on A

ght to mMortgage.
Wmﬂﬂtﬂ-
Propecty againgt @il clalms akd demands, subject o

al and imers3t indebtedness

Borrower shall pay 1o Landor
{z) yearly taxes and
eally lmsohold payments oF

ground rents on he Property, if any; (2} yoarly hazard 0T property ipsurancs premiums; (d) yearly firod insurance preminms,

If agy; and (=) yearly morigage insurance prermuros, if any. Thesc itsms are called - Bzoro
time, collect and hold Funda In ah amount oot 1o excend the maximun: afoumt & lender for a federsly related

w fems." Lender may. at ANy
mortgage loan

may requite for Rormower's SSofow aceount ynder the fedaral Real Estate Setrlsment Proasdures Act of 1974, a5 amended from

dme w tme, 12 U.5.C. Section 2601 & 5éq. {*RESPA"), unless another law thar appli
o, Lepdsr muy, a1 amy Hme, collact and hold Fundd jo an amounc hot o cxczed the le

amount of Funds due on the bhsis of current data and reagonahle eatimates of sxpenditarss of future Bacrow
in ncoordanece with appllcahle law.

The Furds shell be held in an |nEritation whoso doposita are iprured by a fadéral agency.
(mehnding Lender, if Lender is such an ippticution) or in &Ry Federal Home Loan Bank. Lender xhil

istrumenality, of

ag o the Fnds serg 2 lesser amount, [f
seeT groount, Lender may cetimate the
Items o1 oiherwise

entity

1 apply the Funds (o pay

the Escrow Fems, Lender may not charge Borrower for holding and applyiog the Funds, mmsdly analyzing the escrow

account, or verifying the Escrow Ttems, unless Lender pays Boirrower interest on the Fugds and applicabie
o make such a charge- Howcver, Lender may require Bosrower 0B
reporting servios used by Lender in eonnection with this loan, untesg applicaklo lew provides otherwise. Unlezs
{s made or applicable law requires IBCErest (o e paid, Lender shall not be reguired w0 PRy Borro

law petmi Lender
ay a oue-time charge for an Indopendent roal estate tak

an agreement
wer any Intereat or eATDIOES On

the Funds, Bormower and Lender mey Bree o weriting, howEVer, {hat interest shall bo pald on the Fumnds. Leader shell glve
to Barmower, without charge. an avmaal accounting of the Funds, showing cradifs and deblia 1o the Furrds and the purposs for

which each debit to the Funds was made, The Funds are pledged 88 additional ecourity for all su
INSTImEnt.

g5 serured by thlg Secmrity

If the Tunds held by Lander excesd the amounis permiticd 0 be held by spplicable law, Lapder shall account ©

Bomrower for the exomst Fumls in apcordmnes with the requirementa of applictble law
Lendar ot any time ls nwot sufficient to pay the Eacrow Itcmie when doc, Lender mey £0 notify Bormwer in

. Ifthﬂﬂﬂﬂ\lﬂtﬂftﬁbf’ﬂﬂﬂﬂhﬂldb}'
wﬂ“ng,.anﬂ,hl

qitch cade BorTower shall pay to Lender the mpount Doossagry o make up the deficiency. Bormower ghall muke up the

deficiency in ne more than tereive monthly peyments, At Lepdar*s sole discretion.
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Aa ussd in this Paragraph 21, "Hazardons Substences” are thome substancss deflned az toxdc or hazardots substances
by Enviropmental Law and the following subsiences: garolioe, kerosens, other fammeble or toxip petroleym pradues, toxic
presticides end herblcldes, voladle solventa, macerials contalping ashestos or formaldehyde, and radioactive materiala. As uaed
in this Paregraph 21, "Environmental Law" means fedoral laws and laws of the jurisdiction where the Praperty is located that

relate to health, safety or envirommaneal protection.

A2, Releage. Upon poayrasnt of ail sume secored by this Securclty Insvoment, Lender ahall release the Sacority Instrument.
Borrower shall pay amy release fees and cosiz of recordation uniess applicable lew providea otherwiae,

23, Walver of Homestaad. Bormower wialves all rlght of homostcad exemption in the Property.

Adjustable Rate Mortgage Loan Rider attached hereto and incorporated herein by this
referencea.

BY S1GNING BELOW, Borrower iccepts and agrees 10 the tarms end covenants oontaingd in fhis Recurity [HSWuUment
and in agy rider(z) execured by Borrower and recorded with It

) g"":ﬁ"‘ : {Seal)

(Seal)

Randy L. Scotf~, ~Horrowszr
(Seal) (Seal)
-Barrower -BOrTowar
STATE OF MINNESOTA, County s5;  ¢Vhaddul
Om this § day of Ce dobea, . 1 afg |, before me appeared Ry & Seeth »

Doy L. Geet Husdend s W B

10 me personally known to be the pereon(s) desoribed in and who executed the foregoing Instrument and acknowledged that
axocnted the seme as free act and deed.

- .
ot A W
MNamry Publie

My Commlsalen Bxpirea: (=% (- Jpwns

Thizs instrument was prepared by:

Signature Closing Services
2069 122nd Avenue N W, Coon Rapids, MN 55448

(612) 767-7446

MINNESOTA MOATRAGE oo Original - Record
MODZ-7PAN Fogn 7 & oNe3436097
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THE WORTE HALF (N 1/2) OF THE FOLLOWING DRESCRIBED TRACT OF LAND: BREGINNING AT
THE SOUTTEWEST CORNER OF OUTLOT NUMBER THREE (3) AND BHING ON THE EAST LINE OF
CROVE STREET; THENCE RUNNING BAST 219.168 FEET: THENCE EBQUTH 133.,7 FEDTy
THENCE WEET TO EAST LINH OF CROVE STAERT: THENCR NORTH ALONG THR EAST LIND OF
GROVE STHEEET TO THE PLACE OF PEGINNING, TN THE VILLAGH OF TENHASARN (CEYLON
INCORFORATIOND .
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Randy L. Scott
SSN XX X-XX-4329
Jody L. Scott
SSN XX X-XX-9079
CASE NO. 04-33707 GFK
Debtor.

MEMORANDUM IN SUPPORT OF
MOTION FOR RELIEF FROM STAY

ARGUMENT
I CAUSE EXISTS FOR THE GRANTING OF RELIEF FROM THE AUTOMATIC STAY
PURSUANT TO 11 U.S.C. § 362(d)(1) WHERE THE INTEREST OF THIS SECURED CREDITOR IS
NOT ADEQUATELY PROTECTED.

Pursuant to 11 U.S.C. § 362(g) the burden is on Debtor to prove absence of cause and/or adeguate
protection. Secured Creditor's interest in the property is not adequately protected where:

1 As of September 20, 2004, Debtor is delinquent for post-petition monthly payments as
required for the months of July, 2004 through September, 2004, in the amount of $338.00 each; accruing late
charges of $58.20 and attorneys fees and costs of $700.00.

2. Debtor has failed to make any offer of adequate protection.

Furthermore, Debtor has failed to meet its contractual obligations to make payments as they become
due after the filing of the bankruptcy petition, which failure constitutes "cause" entitling the Secured Creditor
to rdief from the automatic stay under 11 U.S.C. 8 362(d)(1). A continued failure by Debtor to maintain
regular payments to Secured Creditor is sufficient cause to entitle Secured Creditor to relief from the

automatic stay. See In re Taylor, 151 B.R. 646 (E.D.N.Y., 1993) and In re Davis, 64 B.R. 358 (Bkrtcy.

S.D.N.Y., 1986).



1. THE AUTOMATIC STAY SHOULD BE MODIFIED PURSUANT TO 11 U.S.C. § 362(d)(2)
WHERE (1) DEBTOR DOES NOT HAVE ANY EQUITY IN THE PROPERTY, AND (2) THE
PROPERTY ISNOT NECESSARY TO AN EFFECTIVE REORGANIZATION.

The first requirement under § 362(d)(2) is met where the total of al the encumbrances against the
property is in excess of the value of the property. The value of the property as scheduled by Debtor is
$25,000.00 subject to Secured Creditor's mortgage in excess of $58,399.52.

The property is also subject to a utility lien in favor of City of Ceylon in excess of $784.00. The
property is also subject to atax lien in favor of Martin County Treasurer in excess of $860.00.

The burden is on Debtor to establish that this property is necessary to an effective reorganization.

CONCLUSION

Secured Creditor is entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(1) for
cause, and where its interest in the secured property is not adequately protected. Secured Creditor is aso
entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(2) where Debtor has no equity in
the property, and where the property is not necessary to an effective reorganization.

Secured Creditor respectfully requests an order of this Court modifying the automatic stay consistent

with the attached proposed Order.

Dated this_20th day of _ September , 2004.

WILFORD & GESKE

By _/e/ James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currell Blvd., Ste 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

InRe: CHAPTER 13 CASE

CASE NO. 04-33707 GFK
Randy L. Scott
B8N XXX-XX-4329
Jody L Scott
55N XXX-XX-9079 AFFIDAYIT OF
CINDY STEWART

Debtor.

Cindy Stewart, being first duly sworn ot oath, deposes and states:
1. Thar she is the Bankruptey Specialist of GMAC Morlgape Corporation.

2. GMAC Morlgage Corporation, is how the holder of a mortjage on real property in which the debtor has an
interest. The debter's indebtedness is evidenced by thar cerlain morgage-decd datcd October 14, 1998, executed by Randy L.
Scott and Jody L. Scott, Hushand And Wife, recorded November 3, 1998, as Document Wo, 338482, The property i iocated in
Martin County, Minnesota and is legally described as follows, to-wit;

‘The North Half (M 1/2) of the following deseribed wact of land: Beginning at the Southwest corner of Outlot Number Three (3)
and being on the East line of Grove Street; thence running East 219.18 feet; thenee South 133.7 feet; thence West to East line
of Grove Streer; thence North along the East line of Grove Strect to the place of beginning, in the Village of Tenhassen

(Ceylon Incorporation).

3. That she has reviewed the account records relating to the Scoit's morigage loan, account no. (8200060130,
4. Thar as of Seprember &, 2004, the following amounts were owing on this account:

Unpaid Principal: $43,597.78

Interest through September 8, 2004 12,75%.61

Attorney's Fees: 700.00

Late Charges: 33.30

Escrow Balunce: 131033

TOTAL: $58,39952

5 That the moereage loan 15 delinquent for post-petition monthly mortgage payments for the months of July,

2004 through Septemnber, 2004 in the amount of $334.00 each.

6. This affidavit is given in support of the motion of GMAC Mortgage Corporation lor relief from the

automatic slay.
GMAj MORTGAGE j gzzTION

Its Bankruptcy Spccla]lst

Subscribed and sworn to bafore me
this Ei day of_£

Ron pONansd b

Notan\iubhc

NOTARIAL SEAL
LOFRI A. MARSDEN, Notary Pubfle
Horsham Twp.. Monigomery
My Commission Expiras Oct 10,




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Randy L. Scott
SSN XXX-XX-4329
Jody L. Scott
SSN XXX-XX-9079
CASE NO. 04-33707 GFK

Debtor. UNSWORN DECLARATION
FOR PROOF OF SERVICE

Joanna Cheyka, employed by Wilford & Geske, attorneys licensed to practice law in this Court, with
office address at 7650 Currell Blvd., Ste 300, Woodbury, Minnesota, declares that on September 20, 2004,
| served the annexed Notice of Hearing and Motion for Rdief from Stay, Memorandum in Support of Motion
for Relief, Affidavit of Cindy Stewart, and proposed Order to each person referenced below, a copy thereof
by enclosing the same in an envelope with first class mail postage prepaid and depositing the same in the post
office at Woodbury, Minnesota addressed to each of them as follows:

Randy L. Scott Martin County Treasurer
Jody L. Scott PO Box 208
RR1 Box 1B Fairmount, MN 56031
Ceylon, MN 56121

Michael J. Farrell
lan Traquair Ball PO Box 519
12 S6" St Ste 326 Barnesville, MN 56514
Minneapolis, MN 55402

U.S. Trustee
City of Ceylon 1015 U.S. Courthouse
Ceylon, MN 56121 300 South 4" Street

Minneapolis, MN 55415
And | declare, under penalty of perjury, that the foregoing is true and correct.

Dated this _20th day of ___Septmeber , 2004.

/el Joanna Cheyka
Joanna Cheyka




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 13 CASE
Randy L. Scott
SSN XXX-XX-4329
Jody L. Scott
SSN XXX-XX-9079
CASE NO. 04-33707 GFK

Debtor. ORDER

The above entitted matter came on for hearing upon motion of GMAC Mortgage Corporation
(hereinafter "Secured Creditor"), pursuant to 11 U.S.C. § 362 on October 4, 2004, at U.S. Courthouse, 316
North Robert Street, St. Paul, Minnesota. Appearances were as noted in the record. The Chapter 13
Trustee filed her Report of Standing Trustee in response to this motion. Based upon the evidence adduced
at said hearing, the arguments of counsel, and the Court being fully advised of the premises,

IT ISHEREBY ORDERED that Secured Creditor, its assignees and/or successors in interest, is granted
relief from the stay of actions imposed by 11 U.S.C. § 362 with regard to that certain mortgage deed dated
October 14, 1998, executed by Randy L. Scott and Jody L. Scott, husband and wife, recorded on November
3, 1998, as Document No. 338482 covering real estate located in Martin County, Minnesota, legally described
as follows, to-wit:

The North Hdf (N Y¥2) of the following described tract of land: Beginning at the Southwest corner

of Outlot Number Three (3) and being on the East line of Grove Street; thence running East 219.18

feet; thence South 133.7 feet; thence West to East line of Grove Street; thence North along the

East line of Grove Street to the place of beginning, in the Village of Tenhassen (Ceylon
Incorporation)

and may pursue its remedies under state law in connection with the subject note and mortgage deed.
Notwithstanding Federal Rule of Bankruptcy Procedure
4001(a)(3), this Order is effective immediately.

Dated:

Judge of Bankruptcy Court





